HOWARD P. KAINZ

NATURAL - LAW THEORY:
ANCIENT PHILOSOPHICAL ROOTS,
AND PRESENT STATUS

In ethical theory, natural law enjoyed a long and fruitful tenure
up to the 17th century, when it began to be amalgamated with,
and superseded by, a combination of natural-rights theories, ‘“‘state
of nature” theories, and social contract theories expounded by var-
ious philosophers — Thomas Hobbes, John Locke, Hugo Grotius and
others. In the 18th century, the Lockean version of natural rights
and social contract became incorporated into the American Dec-
laration of Independence, which appealed to the *“law of nature and
nature’s God” and also referred to the *“‘self-evident’ truths that “all
men are created equal, and endowed by their Creator with the rights
to life, liberty and the pursuit of happiness’; and into the Constitu-
tion of the United States, in which the original 13 states “‘mutually
pledge to each other our lives, our Fortunes, and our sacred Honor”
— thus giving formal expression to their social contract.

But after that time, natural law theory began to fall upon hard
times. It was ridiculed by Jeremy Bentham as being arbitrary, and
needing to be replaced by Benthamite utilitarianism; and it was rein-
terpreted (or deconstructed) by Immanuel Kant, who construed nat-
ural law subjectively by instructing us to act “‘as if our maxim were
a law of nature” — the ““as if”’ implying that there really aren’t any
laws of nature out there in the world, to which we should conform.
Then in the 19th century the rise of legal positivism, under the influ-
ence of John Austin and others, weakened the connection between
positive law and morality. According to the legal positivists, an im-
moral law does not become invalid, as long as it has been enacted by
the proper authority.

But in the second half of the 20th century, a resurgence of in-
terest in natural law developed as a result of the Nuremberg Trials,
and the conclusion of World War II. The question arose: if the allied
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nations conducting trials of alloged Nazi war criminals could conviot
thom and exoculo thom for acts which during the Hlitlor rogime wero
logal, on what basis could they do so? According to legal positivism,
it would scom that such laws wore valid, and should be obeyed by
Gorman citizons. Bat then the perennial natural-law question, posed
in the anciont world by Sophocles and Cicoro and others, arose once
more: Is thero some highor law, according to which the positive laws
onactod by a govornmont can be judgoed invalid and unjust, and
oven criminal? Aro thore cortain fundamontal, unwritten laws, which
would oxempt individuals from obeying promulgated civil laws, or
ovén moro Lo the point, command them to vesist and disoboy these
laws? IT thore aro such unwritten laws, are they so obvious that any
rational boeing, such as Lhe plaintiffs in tho Nuremboerg Trials can be
chargod wilth mens rea Tor disoboying them, and oboying laws which
are contrary Lo them? Such questions have helped to foster the
reoxamination of natural-law  thoeory.

As this reoxamination of natural law took place, frequent refer-
ence was madoe Lo an alleged natural-law “tradition,”” which had its
roots in aneiont Groek and Roman philosophy. There is some truth
in this alloged rootedness, but it would be a mistake to attribute a
full-blown natural-law theory to that ora. Wo find at most among
the ancienls the initial evolutionary stagoes of that development.
Thus it is avguable that an initinl inspiration for the philosophical
concopt of natural law was supplied by tho Greek playwrights Aos-
chylus and Sophocles. In Aoschylus’ Fumenides, after Clytaemne-
stra had murdeored her husband Agamemnon, with tho help of her
lover Aegisthus, Agamemnon’s son Orestos avenges this orime by kil-
ling his mother Clytaemnostra. The gods then cateh up with Orestes,
and gob into a honted dobate. On the one hand, Orestes has broken the
natural law against matricide, but on the othor hand Clytaemnestra
by committing homicido along with adultory has also sinned against
tho natural law. Lator, in the plays of Sophocles, ospecially in Soph-
ocles’ Oedipus trilogy, oven greator approximations to the natural-
law concoptl are to be found. The dramatic confliol in Oedipus Rex
highlights the natural laws against paront-child incest, as woll as pat-
ricido; and in tho most often-cited example of dramatic presenta-
tions of natural law, Sophooles’ Antigone, the natural law of fidel-
ity to sacred [ familial obligations is the main source of tragie con-
fliot.
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The concept of natural law intimated by Aeschylus and Sopho-
cles may have had an influence on some of the comments on law by
pre-Socratic philosophers. For example, when Hippias spoke about
a divine law which can never be superseded, or when Xenophon
spoke about an “‘unwritten law’’ (agraphos nomos) over and above
human conventions, they may have been attempting to give philo-
sophical expression to the superior law which motivated and at
least partially justified the actions of alleged lawbreakers such as
Orestes and Antigone.

It is often asserted that the distinction between the “law of na-
ture” and conventional, ‘“‘positive” laws is found in Plato. But this
assertion is very misleading. Yes, there is such a distinction; but the
distinction between conventional law and the law of nature in a num-
ber of places in the Platonic dialogues is the diametrical opposite of
the traditional concept of natural law (i.e., what most ethicists un-
derstand now by “‘natural law.”) The most explicit contrast between
natural law and conventional law is to be found in Plato’s Gorgias
where Callicles is praising the law of nature as superior to convention-
al law; but by the “law of nature” Callicles means the laws imposed
by powerful people on others — in other words, he is advocating a
proto-Nietzschean theory of “might makes right.”” A similar position is
attributed by the Athenian Stranger in Plato’s Laws X, 889-90, to
certain materialist philosophers who invite people to live “according to
nature,”\1.e. according to their natural impulses and taking advantage
of their natural prerogatives. But this is not the opinion of Plato him-
self. Plato refers to these positions disapprovingly, and gives just a
very general indication of his own opinion in the Republic (V, 501),
where the separated Form of justice is referred to as ““the just by na-
ture” (to phusei dikaion); and also in the Laws (IV, 715-716), where
the Athenian Stranger expresses the opinion that the divine law
should be the criterion for human laws. But in these brief comments
by Plato, we find only a foreshadowing of the later distinction of
natural law from positive law.

Aristotle is more frequently than Plato cited as a proponent of
natural law, especially in connection with a passage from the Rhet-
oric in which Aristotle seems to agree with the famous character-
ization of natural law (i.e., “‘universal law’’) made in Sophocles’ An-
tigone. Aristototle writes,

Universal law is the law of Nature. For there really is, as
every one to some extent divines, a natural justice and
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injustice that is binding on all men, even on those who
have no association or covenant with each other. It is
this that Sophocles’ Antigone clearly means when she
says that the burial of Polyneices was a just act in spite
of the prohibition: she means that it was just by nature.
Not of today or yesterday it is,

But lives eternal: none can date its birth?!

But it is important to understand this passage in context. For,
immediately following this statement, Aristotle also quotes Emped-
ocles, to the effect that there is an eternal law that we should “‘kill
no living creature”! Empedocles preached vegetarianism, and was
reportedly supporting vegetarianism with this principle; Empedo-
cles also propounded a doctrine of reincarnation, and so when he com-
mands, “‘kill no living creature”’, he presumably is telling his follow-
ers to avoid eating a reincarnated soul. But Aristotle himself was
apparently not a vegetarian; and Aristotle did not believe in rein-
carnation, since in his De anima, he strongly emphasizes the unique
relationship of each soul with its specific body? So it would seem
very inconsistent for Aristotle to cite Empedocles for an illustration
of natural law,

But therc are additional reasons for thinking that the passage
beginning with the citation from Antigone is not an endorsement of
natural law. For immediately after the reference to Empedocles, Aris-
totle also refers to Alcidamas, who emphasized that all men are free
by nature! Aristotle is obviously not citing Alcidamas here to sup-
port the idea of universal human equality, since, as is well-known,
Aristotle in his Polities argues that many human beings (mostly out-
side of Greece!) are not free by nature, but ““natural slaves.”

How then are we to understand such references? The key to un-
derstanding them comes a little later in the Rhetoric, where Aristotle
first of all advises defense lawyers to appeal to the unwritten law if
their client has broken the written laws, but then goes on to give dif-
ferent and opposite advice, which is most useful to prosecutors:

If... the written law supports our case, we must urge that
the oath “‘to give my verdict according to my honest opin-

1. Aristotle, Rhetoric, 1, 13; Aristotle’s citation is from Sophocles’ Antigo-

ne 456:7.
2. See Aristotle, De anima, 1, 3, 407b, 20ff.
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jon’’ is not meant to make the judges give a verdict that
is contrary to the law, but to save them from the guilt
of perjury if they misunderstand what the law really
means. Or that no one chooses what is absolutely good,
but every one what is good for himself. Or that not to
use the laws is as bad as to have no laws at all. Or that,
as in the other arts, it does not pay to try to be cleverer
than the doctor: for less harm comes from the doctor’s
mistakes than from the growing habit of disobeying
authority. Or that trying to be cleverer than the laws is
just what is forbidden by those codes of law that are
accounted best...3

At this point it becomes absolutely obvious that Aristotle does
not offer in the Rhetoric any defense of natural law, but is rather of-
fering instructions not only to attorneys, but also to prosecutors and
politicians, about how to win arguments in a civil or criminal trial, or
how to win debates. Aristotle is showing defense lawyers how to ap-
peal to the “universal law” if and when their client has done some-
thing contrary to the actual civil laws; but he is also showing state
prosecutors how to emphasize the written law, and dismantle any
appeals to an “unwritten law”” made by defense lawyers. The Rhei-
oric, at least in part, is a handbook on public speaking. If the sec-
tions of the Rhetoric just cited were published in our own day, they
might bear the title, How to Win your Arguments in Legal Battles.

Another text from Aristotle which is frequently cited is to be
found in the Nicomachean Ethics, V, 7, where Aristotle offers some
observations on ‘“‘natural justice.”” These observations are concerned
largely with the prevailing criteria for the proper exchange of goods
and merchandise in various lands and cultures—but we find no theo-
ry of natural law in this text. Since Aristotle is discussing customs
governing justice in various cultures, the norms he cites are of an em-
pirical sort, and approximate at most what later came to be called
the jus gentium, not the jus naturale.

For a more explicit concept of natural law in ancient philoso-
phy, we have to take our leave of Greece and look to Rome. The most
widely-quoted statement of natural law in ancient philosophy is of
course from Cicero, who, after raising the issue of the existence of
unjust laws, talks about a superior law which “is not one thing at

3. Rhetoric, 1, 15.
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Rome, and another at Athens; one thing today and another tomorrow,
but in all times and nations this universal law must for ever reign,
eternsl and imperishable.””¢ But this statement offered just a gener-
al sketeh of the ides of natursl law, a principle to be developed fur-
ther; Cicero himself did not develop a full-blown theory of natural
law. He left this task to medieval jurists and philosophers.

In the Middle Ages Thomas Aquinas, building on the Romsn
legal tradition derived from Gaius, Ulpian, Gratian and others, and
with the help of Aristotelian anthropology, added the concrete con-
tent to this bare outline of the ides of o natursl law superior to ac-
tual prevailing positive laws. He argued for the existence of a reflec-
tion of God’s  eternal law in nature itself, more specifically in human
nature in which, following Aristotle’s De anima, there is a tripartite
division in human beings among the vegetative soul, the sensitive or
animal soul, and the rational soul. Associated with this triadic divi-
sion he distinguished # triad of fundamental natural tendencies—the
tendency to live and remain in existence, the tendency to reproduce
sexvally, and the tendency to reason and act rationally. From these
basic human tendencies are derived three general natural laws im-
planted by God in human nature—the law of self-preservation, the
law of preservation of the species and caring for offspring, and the
law of pursuing the truth and developing rational social relationships,

But “the devil is in the details,” as they say. In late medieval
scholasticism and early modern Protestant natural-law theorizing
(by Grotius, Pufendorf, Cumberland, et al) questions about appli-
cations were raised: How far does the law of self-preservation sup-
port the right of self-defense, e.g. can we kill someone who threatens
our property? Are fornication and polygamy compatible with the
natural law of preserving the species? Is incest between cousins
against the natural law? Is slavery compatible with a rational so-
ciety? Is revolution justified to overthrow irrational social structures?
And so forth.

In the twentieth century, natural law has held a minority sta-
tus among ethical theories, and has gradually moved away from the
Aristotelian snthropology utilized by Thomas Aquinas. An unexpec-
ted impetus to non-Aristotelian natural-law theorizing came several
decades ago from the Vatican. In the papal encyclical, Humanae
vitae, Pope Panl VI argued that artificial contraception was contrary

4, On the Commonwealth, 111, 22.
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to the natural law. The Pope had in mind the Thomistic - Aristot-
elian version of natural law. Many of the Pope’s critics saw his pro-
nouncement -as one further indication that natural-law theory, espe-
cially Thomistic natural-law, needs to be replaced by more viable
moral theories, but in some quarters ethicists took the papal encyc-
lical and the criticism of Thomistic natural law as an opportunity
for re-thinking or revising natural-law theory. In this latter catego-
ry, unexpected interest was shown by Anglo-American “analytic”
philosophers, especially Germain Grisez and John Finnis, who went
to work defending the Pope by developing a new theory of natural
law allegedly free from questionable Aristotelian anthropological
presuppositions, and strongly emphasizing the “fact-value distinc-
tion” and the prohibition of deriving “ought” from “is.”” The latter
injunction—prohibiting is fought derivations—is now considered ca-
nonical and almost sacrosanct in analytic ethics, and claims the au-
thority of David Hume. The “received” interpretation of Hume has
been subjected to disagreement in many quarters, but Lhe canon still
prevails almost axiomatically—no moral values can be derived from
facts.

As applied specifically to natural law, the is /ought canon dic-
tates that no moral theory can have a basis in human nature. If that
is the case, then how can there be a “natural-law’’ theory with any
moral significance? Can a natural-law theory exist, without being
rooted in nature? The ““new natural law”’ theory responds to this chal-
lenge by appealing to reason itself, as the essential and sole moral-
ly significant aspect of human nature. Like Kant, who focused on
rational nature as the telos of morality, the “new natural lawyers”
equated morality with rationality, or, more specifically, with ratio-
nal fulfillment (“human flourishing,” eudaimonia). Using reason
alone, and methodological checks for logical consistency, John Finnis
generated a list of seven basic values — under which all other forms
of the good in human living are comprised: The basic values are 1)
knowledge; 2) life; 3) play; 4) aesthetic experience; 5) sociability
(friendship); 6) practical reasonableness (applying one’s intelligence
to problems and situations); 7) religion and pursuit of ultimate
questions about the cosmos and life’. Finnis gives most attention to
the value of knowledge, but claims that the other values are equally
important, such that none of the seven values should be subordi-

5. NLNR, Chap. 4, 86-90.
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nated to any other. He argues that all these values are self-evident,
and that correct moral judgements can be made by referring to these
values.

At the present time, the ‘““new natural law theory,” supported
by Grisez, Finnis, Boyle, George, and others, has gained the ascen-
dancy, but has been subjected to frequent criticism by more tradi-
tional natural-law theorists, including Russell Hittinger and Thomists
such as Ralph MeclInerny, and the late Henry Veatch. But in any
case, as has been pointed out by many critics, although this theory
may be an interesting and even valid approach to ethical theorizing
in its own right, it is not really a natural law theory in any univocal
sense, since it is not based ontologically or anthropologically on a
theory of human nature; also, it is not bolstered by any participation
in a divine law, as was the case with the classical theories.

Natural-law theory, whether of the “‘new’ variety or the more
traditional version, faces formidable philosophical challenges: The
new natural lawyers encounter formidable difficulty, since their theo-
ry is not based ontologically on any theory of nature, and the “basic
values” (such as aesthetic experience, and play, and religious pur-
suits ), which form the foundation of their moral theory, are by no
means “‘self-evident” to many of their critics. But the more tradi-
tional natural-law theorists also face serious challenges: Can a Tho-
mistic-Aristotelian theory of human nature still supply a basis for
natural law? or perhaps a more modern approach to philosophical
anthropology? Or, in the light of evolutionary theory, can we
maintain that there is any stability to human nature at all? But even
if human nature is stable and knowable, can any moral principles be
derived from this knowledge? In particular, can the three tenden-
cies ascertained by Aquinas—life, reproduction, rational operations
—generate any specific moral norms? Wouldn’t such norms be
“oughts’ illegitimately derived from “‘isses™?

Because these controversies are ongoing, and haven’t been re-
solved, one might conclude that there are probably no fundamental,
unchanging ‘“‘natural” moral laws, in the light of which we can judge
unjust positive laws. But then —back to our beginning question—
what are we to say about the Nuremberg trials, and the judgements
made there? Isn’t it clear that genocide is unlawful —don’t we want
to say that it is against the natural law? And isn’t it intuitively clear
that there are certain basic laws universally applicable — not only
against genocide, but also, for example, against child-sacrifice, fe-
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male genital mutilation, cannibalism, parent-child incest, torture
and terrorism?

In our scientifically-oriented world, a starting point for respon-
ding to such questions might be an empirical investigation (through
anthropological research on a global scale) concerning actual values
held in all nations and cultures. If this investigation resulted in a bed-
rock of basic values, one might argue that this tells us something
about human nature, and the imbedded “laws” of human nature.
But even if we could find such a consensus, how can we prove the re-
cessity of the laws? Would a philosophical justification of their ne-
cessity be possible? And are the laws obligatory? The problem of ob-
ligatoriness is a general problem that is encountered by most modern
ethical theories that attempt to generate binding norms independent-
ly of religion, or independently of any metaphysical presupposi-
tions about a divine legislator. The more traditional versions of nat-
ural law often presuppose the existence of God and an eternal law,
in which natural law participates; but this leaves them open to the
suspicion that they are mixing philosophy with religion. Other, more
modern versions of natural law, including the “new natural law the-
ory” try to avoid any necessary connection with religion or theolo-
gy. But then, whence comes the obligatoriness? With these versions,
we find ourselves back at the dilemma of Kant, who in his first for-
mulation of the Categorical Imperative asks us to ““act as if our max-
im were to become a law of nature.” The “as if”’ here is an impor-
tant and perhaps insuperable obstacle to the ‘‘categoricalness” of
Kant’s Categorical Imperative. It leaves open the possibility that there
really is no law of nature; so our categorical imperative is down-
graded to an interesting personal reflection or meditation, without
entailing any solid and meaningful obligation. Likewise, natural-law
theory has to do more than tell us that we should act ‘““as if”’ there
were a natural law governing our actions.
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